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Arising out of Order-In-Original No. 06/Refund/2015 Dated: 08-06-2015
issued by: DeputyCentral Excise (Div-V), Ahmedabad-II

tf JllJ"l<>lchci~/t;1klcllcft cJ;T c;:rfJf ™ tlcTT (Name & Address of the Appellant/Respondent)

Mis Dishman Pharmaceuticals and Chemicals Ltd., (100% EOU)

al{ zrf zsr 3r4 3er 3rials 3qra aar ? at a zr 3n2er h 4fa zenferf #a
GfcfN -aw tra=rn~ chT 3fCftc;r m :r-rt'fa=rur ~ m=Wf ch"{ tfcnill i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

an«=r ~ cnr :f-RT!lJUT~ :
Revision application to Government of India:

(1) (en) (@) ks#rr 5eu gra 3f@1f7rm 1994 cfi'r w Jlrni ~ GfcfN -aw~~ 6fTt <R" wr)w 'URT

cjif 3u-nT h Tara urn h 3iaiiagrervr 3daa 3rfr a,G «tar, f@a #inzI, I5la
Q fcta:rm, atf #ifs,fa tu srra, viamr, fee6#- 1 ·10001 chT cfi'r ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z4fe m R re hma ii sa zrfeaa fa@t sisra zTT 3-wlf cfil{@o-l <R" m fcITTfr
gisran t au aisra iim aa r air <R", m fn@t aisra zu :itsR * ~ % fcITTfr cfil{@.A

* m ft aisrar i tm t ,fan hzt { r]
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(Ga) an h a fru zn veer ii fo-l41Rla m m- m m ~ fclf;lc1l1°1 * ffi"Jf ?
at an u35ulG Qr=a h Rd h ma it ;;n- anr at fa@ Ty I i;m-Qr * fo-l41klct i I
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

3tfui:r~ cBl"~~ -m- 'TffiR -m- ~ \in" ~~ l'IRI cBl" ~ t 3TR ~ 3TITTf \in" ~
tTRr ·crcf frrlR -m-~ 3~, 3i1frc;r -m- aTTT rrr~ crr ~ Ifx m -mer T-f fcrffi~ (-;:f.2) 1998

arr 1oo rr fga Rag T; tl
,

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under ,f~c. 1'~.-,. ..
of the Finance (No.2) Act, 1998...... ere

(1) ~ l:KCI~~ (3llfrc;r) Pllll-JlcJC'tl, 2001 cfi" Rlli:r 9 cfi" 300 Fclf.-lfcft:c', !,1lT-3f~~-8 T-f cTT~
i, )fa am? # 4R smr hfa fail 4h m ft pi--mt vi aft amt #t it
qfii # arrsf am4a fut ult aRgt a# rr al• al geqsff a aisfa nr 35-z i
~tTfmr ttf cfi" 'l_f@R cfi" ~ cfi" W~ 'Ei3TR-6 'cf@R cBl" ~ ~~~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, ·2.nder Major Head of Account.

(2) ~ 3~ cfi" w~ ~ ~ Wl-J' ~~~ m ~ c5l=f 'ITT dT ~ 200/- ffl 'l_f@R
cBl" \Jffi! 3ftx \r161~ wi:r ~ ~ ~ 'GllRT m m 1 ooo;- cBl" 1lfffi 'l.f@Fl cBl" ~ 1

0
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is_ Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

-min ~.~~~ 'crcf~ 3~~ cfi" ~ 3llfrc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(a)

~~~3~, 1944 cBl" tlRf 35-~/ 35-~ cfi" 3Rf<@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

affaw qczuin via@r ft mm tm zyca, tr Una zyca vi vars r@ta nrnrav
cBl" fcrffi~ ~ ~ -;:f_ 3. 3TR. cfi". ~. ~~ cITT 'crcf

the special. bench of ;Custom, Excise & Service Tax Appellate Tribunal of West ~~k
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

0

aaffr 4Rb 2 («)'a i aa; s1gar # srara #t arfta, ar#tat a i «ft zrcea, ta
Una ya vi hara 3rd)#tr +mTnf@raw (Rrec) #) ufga frr 9fat, 3rsrarar& T-f 3ir-20, -;:q_
}e zrRq qr1lug, 3aft TT, 3rgaral--380016.

To the ·west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmadabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

a4tu war zyca (an4la) Pua&1, 2001 cffi' tlRf 6 cfi" 3Rl1TTi WP-f ~:C(-3 if fritTTffir ~ ~
ar4tRta =nrnf@raii at n{ aria cfi" fcl% an@ha fg mtg am?# a ,Rat #Rea uai Una yea5
cffl' 'l-Jtrr, ~ cffi' 'l-JTlT 3il aura ·qr uif16; 5 Bmf m~ q,'l=f % %f ~ 1000 /- ffl~
wfr 1 i Gar zyca #t rir, anu at 'l-JilT 3it arm ·a uufn q; s ala z 5ol TT ID m
~ 5000 / - 'CJfffi ~ 'ITT1fr I srei snr gen gt ir, ans 4t lfiTr ajt aura ·Tur u#fr 6u; so
r zar aa unlar t qgr ~ 10000 / - #hr 3#uh gtfy at #ha err fGzr -m- '.-JlT-f ~~--
~FcITTT ~ ~ cfi" "{iiif if 'f!1itT cffl' \Jfm I 'll6 ~ '3x1 X~ cfi" fcp'{fr -.=rwRr '<'114Gtf.-lcb at?{ cfi" . · ~,ntt,::,~
-WW cp[ m· \I[6l 'Ge@~ cBl" tflo ft~ % I /kr,l~- ~ ""~??
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Warf@h #a tr a u ii vier al wrlt zus rei pr# f0ft 7Ra n1au~a er a #a #
;m-w "cfi"T "ITT "iJl"ITT Gar nrnf@rau at fl fer et

_·
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za sit if@a mii at fiwa cf@ fil!T-lf cp"f 3"ITT 'lff 'c.<1Ff 3Ticnfifo fcl:>l!T urar & it fl ye,
hr snar zya vi hara 3r4lat1 mrnf@raw (aruffaf@) fr, 4o82 j ~Rea &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

fr gcn, ah1 nra gcn g ara 3ft)r aaf@raw (Rrec), uR srfhit mra •f
~J:li.r (Demand) -qcf ds (Penalty) "cfi"T 10% qasmr a+r 3rfarj & trifa, 3fr#awqa5rm 1o#ls
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

~~X'!Tc;" ~~3-fin)cIT cfi{h3iaai, gnf@ zhu "afcr#t -a:rm"(Duty Demanded) -
.;,

(i) (Section)t1rs11Dt"~f.:tmful"m;
(ii) ~"JRi@"~~ cfh"uffi;
(iii) rdhefair4era 6 a4aza2ru@.

e zrqasrr 'ifaa arfr' ii rzr qa smr#lqreari, ar4ta' anRra av# #fvqf raacfern&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)

(5)

(4)

(3) zuft z am?r i a{ pa sr2ii at rmr al & it rt per sitgr a fg "cfi"T :f@R~
ir fan Ga Ry za aezr # tl g sf fh frat ual arf h aa # fg qenRef arflt
mzmrf@rawt at ya r4le zat a€hrnrat van am4aa fhu mat &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

1rznyaa gyn at@fr 1o7o qen izi1fr 6t arqR- a siaft effRa fh; arra 3r4a Ta am#gr zaenRenf ffzu If@rant sm2gr # a u@) at g uR u xti.6.50 Tffi "cfi"T .-llllllc'1ll ~

feasz au it a1Reg I
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sr aaf z ,sr 3mar t- t;IT(t 3r41 qTf@rawr as mar si areas 3rzrar eres n av Rafa zt at zr fhsz
-.nr ~W<ff ell" 10% 3maTaf trr ail srzi ha c,11s Fcta1Ra ~ ~ c,11s t- 10% 3maTai tR cf;)- .;rr ~ ~I
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penally, where penalty
alone is in dispute."
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Order in appeal

Subject appeal is filed by M/s.Dishman Pharmaceuticals & Chemicals Ltd,

Survey No.47, Paiki Sub Plot No.1, Village: Lodriyal, taluka : Sanand, Distt:

Ahmedabad (hereinafter referred to as "the appellant] against OIO no.

06/Ref/2015 [hereinafter referred to as 'the impugned order) passed by The
Asstt.Commissioner,Central Excise,Div-IV, Ahmedabad-II (hereinafter referred to as

'the adjudicating authority').they are engaged in the manufacture of P.P.
Medicaments falling under Chapter 30 of the Central Excise Tariff

Act,1985[hereinafter referred to as CETA, 1985'] The appellant is availing
cenvat credit on input services under Cenvat Credit Rules, 2004.

2. Brief facts of the case is that The appellant had filed refund claim for the
quarter Oct- 2013 to Dec- 2013 on 08.01.2015 under Notification No. 27/2012

CE(NT) , for unutilized balance of Cenvat Credit Rs.96,59,545/- in respect of
inputs and input service used in the manufacture of final products which is
cleared for export under bond or letter of undertaking under rule 5 of Cenvat
Credit Rules, 2004,Notification No. 27/2012-CENT) dtd. 18.06.2012. On scrutiny
of the said claim, it was observed that the period covered is October 2013 to
December 2013 and the application is filed on 08.01.2015. Thus it appeared that
the present refund application is time barred. SCN was issued and vide

above order rejected the claim.

3. Being aggrieved by the impugned order the appellant filed the present

appeal on the following main grounds.

that the "relevant date" as prescribed under Explanation (B) to Sec 1 lB provides
for refund of excise duty paid in case of goods exported. Claim for refund of excise
duty paid is different from the cash refund granted under Rule 5 of the CCR, 2009.
Cash refund under Rule 5 is not a rebate or refund of the duty paid on excisable
goods exported out of India or excise duty paid on input used in manufacture of the
goods exported out of India. Reliance is placed on the case of Deepak Spinners
Ltd. vs. CCE, Indore [2014 (302) E.L.T. 132 (Tri.-Del.)2. CCE, Surat vs. Swagat
Synthetics [2008 (232) E.L.T. 413 (Guj.) 3. CCE, Ialandhar vs. ICT Ltd [2013 (296)
E.L.T. 426 (Tn. - Del.)1, 4., Global Energy Food Industries vs. CCE., Ahmedabad [2010

(262) E.L.T. 627 (Th. - Ahmd.)

4. Personal Hearing was held on 14.09.2016, Shri S.Sarkar A.R. appeared on behalf
of the appellant. He reiterated the written submissions filed by them earlier and
requested to allow the appeal. I have gone through all records, the impugned order
and written submissions as well as submissions made during personal hearing by the ~'A:%.' ";appellant. " {3,

. . -~..c·-
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5. I find the appellant had filed refund claim for the quarter Oct- 2013 to Dec-

2013 on 08.01.2015 under Notification No. 27/2012-CE(NT), for unutilized
balance of Cenvat Credit Rs.96,59,545/- in respect of inputs and input
services. On scrutiny of the said claim, it was observed that the application is

filed on 08.01.2015. Thus it appeared that said refundclaim is time barred. The

issue to be decided is admissibility of the refund claim. I find that, the
application for which refund is being claimed shall be filed by the claimant,

before the expiry of the period specified in section 1 lB of the Central Excise

Act,1944. Further, as per Section 1 lB of the Central Excise .Act, 1944

stipulates the time limit for filing of refund application. The relevant contents of

the said section are reproduced as under;

Claim for refund of duty and interest, if any, paid on such duty --

(5)

(6)

(7)

18 • .

(5)......

(A) "refund" includes rebate of duty of excise on excisable

goods exported out of India or on excisable materials used in the manufacture of

goods which are exported out of India;

(B) "relevant date" means, 

(a) in the case of goods exported out of India where a refund of excise duty paid is

available in respect of the goods themselves or, as the case may be, the excisable

materials used in the manufacture of such goods, 

Q (i) if the goods are exported by sea or air, the date on

which the ship or the aircraft in which such goods are loaded, leaves India,

or

(iii) if the goods are exported by post, the . date of despatch of

goods by the Post Office concerned to a place outside India;
6. I find that the period covered under the instant refund application is October

2013 to December 2013. As per the provisions stated hereinabove, the refund
application for the above period is required to be filed within the expiry of one
year i.e. on or before 31.12.2014, in the present case. However, in the instant
case, the applicant has submitted the refund application on 08.01.2015 which is
much later than the prescribed time limit. As such, it is seen that the refund

application _is submitted after the expiry of prescribed time frame. Further, I find
that refund claim is not admissible on the ground of limitation.therfore; I hold that

impugned order is correct and legal.
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7. In view of the foregoing discussion and findings, I uphold the impugned order, and
disallow the appeal filed by the appellant.

8. 3r9la aarr a4#ta 3rfiit sr fRqr 3q)#a ala fsznr mar t

a0a".
(3mr gi4)

377zr# (3r#tea - II).:,

Attested ~

a
[K.K.Parmar )

Superintendent (Appeals-II)

Central excise, Ahmedabad

By Regd. Post A. D

M/s. Dishman Pharmaceuticals and Chemicals Ltd,

Survey No.47, Paiki Sub Plot No. I,

Village: Lodriyal,

taluka : Sanand,

Distt: Ahmedabad - 382220

Copy to:·-

1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.

3 The Dy. Commissioner, Central Excise Division-IV, Ahmedabad-II.

4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-11.
5. Guard File.
6. PA file.

O
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The appeal filed by the appellant stand disposed off in above terms.


